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HAT in the year 1741, tke petitioner obtained from 
the Crown, a charter of the lands and barony of New 
ey, ang athers therein mentioned, which had belonged to 
i us predece br, Sir Robert Spottifwood, and by him been a- 
3 nenated for a valuable confitererion to King Charles I. for 
oprick of Edinburgh; bug _ 
wable confieliiniag never had .. =. 
The petitioner having been infeft upon this charter, and | 
finding the vaſſals of the Abbey unwilling to recognize him 
&. their ſup erior; as alſo, findin ng that a number who were 
5 oh 7 Xe Nefſion of ciends and other ſubjects belonging to the 
oF SS. ns. — 


"AS 


" 


\ 


2 


A4 


Abbey, refuſed to give them up to him, was at laſt oblig- 
ed in the year 1746, to bring a gencral action of reduction 
and improbation againſt a number of thoſe vaſſals and others; 
and among the reſt, he called John Frafer of Laggan, as 

proprietor of the lands of Nether Yett, and Annat "py 
Friar Yard, Balbeck, and Eaſter Glen. in this action com- 
pearance was made for Mr Frafer, firſt and ſecond terms 
were aſſigned for fatisfying the production, on which acts 
were extracted; and on the act for the ſecond term, there 
e the following minute and interlocutor: 3o June 
1749, Lord Eaſedale, partibus ut in actu, the Lord Ordi- 
© nary grants certification, and reduce, decern, and de- 

* clare for not production.” It appears however, that af- 
ter this ſome writings had been produced by Mr Stewart of 
Shambelly, and others of the defenders. This occaſioned 
the following minute and interlocutor: 27 July 1749, 
„Lord Drummore, partibus ut in actu, The Lord Ordinary 
© makes great auiſandim with the writes produced, and 
grants certification, quoad ultra et contra non producta. 

A very particulSgpinventary of writs was given in by Mr 
Fraſer in this proceſs in the year 1749, fo that it appears he 
was not only ſufficiently certiorated of the procefs itſelf, 
but actually paid abundance of attention to it, notwith- 
ſanding his being thus interpelled ; however, he thought 
proper in the year i750, to make up his titles by taking 
infeftment from the Crown, on a precept from the Chancery, 
as heir to his father Hugh, who ſtood infeft upon a char- 
ter of adjudication, 

This proceſs did not proceed any great length, a be 
of thoſe who held the tiends belonging to the Abbey, a- 
greed to purchaſe them from the petitioner, and he from 
time to time was employed in making tranfactions of that 
nature, fo that the action lay over. 

About the year 1760, —_— Burnet of Craig a | one 


1 


(un 


of the vaſſals of the Abbey, thought proper notwithſtanding 
the petitioner's right,. to apply to the Barons of Exchequer 
for a charter from the Crown. The petitioner appeared in 
Exchequer, and oppoſed this demand; the Barons however, 
ordered the ſignature to paſs, without prejudice to the petiti- 
oner aſcertaining his right at law, to the ſuperiorities of 
the lands contained in the ſaid fignature, as he ſhould be 
adviſed. This produced a declarator of non-entry in this 
Court, at the inſtance of the petitioner, againſt Mr Burnet of 
Craigend, which was raiſed without loſs of time, and came 
before the Lord Alemoor Ordinary. The defender inſiſted 
on a variety of defences, but upon 10 December 1761, the 
Lord Ordinary pronounced the following particular inter- 
locutor: Finds, that as the charter from the Crown in fa- 
*. your of the purſuer, anno 1742, proceeds upon the nar- 
rative of the charter 1624, the ſignature 1641, the ſigna- 
«© ture 1661, the declaration of Parliament 1695, and the 
«© decree of the Court of Seſſion 1741, that charter ought to 
receive the moſt liberal conſtruction, in order to reſtore to 
the purſuer the full right and title of the lands and baro- 
ny of New Abbey, &c. as the the ſame ſtood in the per- 
* ſon of Sir Robert Spottiſwood, the purſuer's great grand- 
father in the 1634, when he reſigned them into the hands 
of the Crown, for a price which was never paid. Finds, 
©. that by virtue of the charter 1624, and the act of deſolu- 
tion 1633, Sir Thomas Spottiſwood was in the year 1634, 
entitled to the ſuperiority of the lands formerly held of 
the Abbacy of New Abbey. Finds, that the act 10690, 
«6 declaring the ſuperiorities which pertained to Biſhops, to 
© belong to the Crown, ought not to be extended to the 
„ ſuperiorities of New Abbey, in reſpect that by the decla- 
ration of Parliament 1695, it is declared, That the act 
1662, reſtoring Biſhops to their poſſeſſions as in the year 
1637, did not prejudge the purſuer's father; and = 
1 | ore 
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© fore found, that the purſuer is entitled to the ſuperiority 
«© of the defender's lands in queſtion, which had confeſſed- 
„ ly been held of the Abbacy of New Abbey, and that 
e theſe lands are in non-entry, and decerned, and declared 
„ accordingly.” 5 
This interlocutor, was indeed upon a reclaiming petition 
and anſwers, reverſed; but upon an appeal to the Houle of 
Lords, the following judgement was pronounced on '22 
March 1763: It is ordered and 1 by the Lords 
„Spiritual and Temporal in Parliament aſſembled, That the 
e ſaid interlocutors complained of in ſaid appeal, be, and 
e the ſame are hereby reverſed, and it is farther ordered 
and adjudged, That the interlocutor of the Lord Ordi- 
* nary 10 December 1761, be, and the ſame is hereby af- 
& firmed, with an addition after the words, and that theſe 
“ lands are in non-entry of the following words, viz. But 
© ſo as not to affect the reſpondent with any penalties on 
e account of ſuch non-entry, except from the commence- 
© ment of the preſent action. And it is further ordered, 
© That the ſaid Court of Seſſion, do give the proper direc- 
tions for carrying this judgement into execution.“ 


. Notwithſtanding this deciſion in the caſe of Mr Burnet, 
the petitioner found the other vaſſals ſtill unwilling to ac- 
knowledge him; he therefore brought actions againſt ſundry . 
of them in the way of declarators of non-entry; among 
others, he called Mr Copland of Colieſton, Mr Craick of Arbig- 
land, Mr Turner of Ardwal, and alſo John Fraſer of Laggan. 


A long litigation inſued between the petitioner and Meſſrs 


* 


Copland, Craick, and Turner; all of whom founded on infeft- 


ments from the Crown expede before the petitioner's charter, 
and moſt of them cloathed with a poſſeſſion of 40 years. This 
gave occaſion to very ample diſquiſitions; but the petitioner, 
after the matter had been fully convaſſed by your Lordſhips, 
. 5 prevailed 
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_ -prevailed and obtained decreet of dectarator, which is 


extracted, and the grand decerniture, of which is in the 


following words: Repelled, and hereby repel the de- 
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fences aftermentioned proponed for the defenders, found, 
and hereby find the ſaid John Spottiſwood purfuer, in 
virtue of the charter and ſaſine lybelled on, has a good 
and undoubted right to the ſuperiority of the lands 
of Ardwell, Ingliſton, Carſe, and Little Barr, Darngar- 
roch, and Kirk-lands of Croſſmichael, as ſeverally diſcrib- 
ed in the lybel, and pertinants of the ſaid lands, and to 


the feu- duties and other caſualities of ſuperiority due and 
payable furth of the ſame, and is entilted to enter and re- 


ceive the vaſſals of theſe lands by charters and precepts of 
clare conſtat, in the ſame manner as the ancient Abbots and 
convent of the monaſtry of New Abbey, could have done 


before the Reformation, and that the aforeſaid lands, except 


the half of the Kirk-land's of Croſſmichael, which pertain- 
ed to Agnes Swinton, are and have been in the purſuer's 
hands; as immediate lawful ſuperior of the ſame, by reaſon 
of non-entry, from and ſince the date of the purſuer's 
charter from the Crown, and infeftment taken thereon in 
the year 1742, and that the foreſaid half of the Kirk-lands 
of Croſſmichael, which pertained to the ſaid Agnes Swin- 
ton, are and have been in the purſuer's hands as immedi- 
ate ſuperior thereof, by reaſon of non-entry, from and ſince 


the death of the ſaid Agnes Swinton, which happened up- 


pon the and found, and hereby find, 


that the purſuer has ri ght to the full rent, mails and du- 


ties payable for the aforeſaid whole lands, including the a- 
foreſaid half of the Kirk-lands of Croſſmichael, from and 
ſince the term of Whiteſunday 1764, the date of the cita- 
tion to the defenders in this proceſs, and in time coming, 
till the defenders be lawfully entered and received by the 
purſuer, as his vaſſals in the lands above mentioned; and to 
iS: B «G 
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A year's rent of their reſpective lands, at 1 upon their 
being entered therein, and decerned and declared, « accord- 
te in 1 358 
Tl . which were .. as edlem in this 
grand decerniture, tho' not ſpecially recited in the interlocutor, 
were in the firſt place, general objections to the petitioner's title, 
as ſuperior of the lands. Theſe were pretended to be argued 
upon new productions, and upon grounds afforded by them, 
which had not appeared in Burnet of Craigend's caſe. In the 
ſecond place, infeftments flowing from the Crown, and long 
oſſeſſion following upon theſe infeftments, which it was al- 
edged, gave a preſcriptive right to the then defenders, to 
hold their lands directly of the Crown, exclufive of any claim 
to the fuperiority in the perſon of the petitioner, 
After the petitioner had prevailed in this action, where 
every thing had been pleaded againſt him, that the nature 
of the thing would admit of, he expected that the other 
vaſſals of New Abbey would make no hw any further ob- 
jections to his right, and would ſubmit to take out charters 
from him. In this however he has been diſappointed, for 
Mr Fraſer, who had not any other defence, than what has 
been pleaded by Meſſrs Copland, Craick, and Turner, and 
who in many particulars was in a much worſe ſituation 
than they, thought proper ſtill to refuſe to recognize the 
petitioner as his ſuperior, and to inſiſt that he was entitled 
to hold his lands of the Crown. He had already been cal- 
led into Court by a declarator of non- entry, and the peti- 
tioner expected that he might have been prevailed on 
reaſon, to take out his charter: He therefore delayed puſh- 
ing matters forward in a judicial courſe, till he found it 
was abſolutely neceſſary. This appearing at laſt, he was 0 
bliged to inſiſt in his action. 
lißme cauſe coming in the courſe of the rolls before the 
Lord Elliock Ordinary: His upon adviſing minutes 


upon 


+l 


upon the 23 of November 1770, pronouuced the following 
interlocutor: Having confidered the above debate, Finds, 
that the purſuer in virtue of the charter and ſaſine ly- 
„ belled on, has good and undoubted right to the ſuperio- 
_ © rity of the lands of Neither Yett, Eaſter Glen, Meikle 
„ Barbeth, Annat-land, and Frear Yard, as diſcribed in the 
« Iybell, and pertinents of the ſaid lands, and td the feu- 
duties and other caſualties of ſupereority due and pay- 
able furth of the ſame, and is entitled to enter and re- 
ceive the vaſſals of theſe lands by charters and precepts 
« of clare conſtat, in the ſame manner as the ancient 
„ Abbots and convent of the monaſtry of New Abbey could 
have done before the Reformation; and that the afore- 
ſaid lands, are and have been in the purſuer's hands, as 
immediate lawful ſuperior of the ſame by reaſon of non- 
entry, from and ſince the date of the purſuer's charter 
from the Crown, and infeftment taken thereon in the 
1742; and finds, that the purſuer has right to the full 
rent, mails, and duties payable for the foreſaid lands, 
from and ſince 20th May 1765 years, the date of the ci- 
tation to the defender, Job Fraſer, in this proceſs, and in 
„time coming, until he be lawfully entered and received 
by the purſuer as his vaſlal in the lands above menti- 
oned, and to a year's rent of his lands, at, and upon his 
| being entered therein, and decerns, and declares according- 
© ly.” And to this interlocutor his Lordſhip adhered, up- 
on a repreſentation and anſwers, upon the 15 January, and 
afterwards refuſed another repreſentation for Mr Fraſer with- 
out anſwers, upon the 29 January 1771. | 
| The defender reclaimed againſt theſe interlocutors, and 

anſwers having been given in to his petition, upon the 
14 June current, your Lordſhips pronounced the following 
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interlocutor: The Lords having adviſed this petition wit 
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"£6 ond, have been in the purſuer” s hands as lawful ſope- 


“ rior thereof, by reaſon of non-entry, from and ſince the 
& death of Hugh Fraſer, the petitioner's father; and that 


the pitioner is entitled to enter as heir therein, and is not 


„ obliged to enter as a ſingular ſucceſſor ; but in reſpect that 
„ the original lybel concludes for more than is now found 
due, and that the proceſs was allowed to ly over and fall 
wm aſleep, from 1765, to 1770. Find, that the purſuer has on- 
ly right to the retour-duties from the father's death, till 
% 23 November laſt, the date of the Ordinary's interlocutor 
s reclaimed againſt, and to the full mails and duties ſince 


that time, during the non-entry, and with theſe variati- 


<< ons they adhere to the Lord Ordinary's W and 


5 refuſe the petition. | 
This interlocutor, the petitioner humbly fubmits to the re- 


view of your Lordſhips, in ſo far as it finds that he has 


right to the full mails and duties of the lands, only ſince 
the date of the Lord Ordinary's interlocutor; for as to the 
other point, viz. The defender being obliged to enter as a 


ſingular ſucceſſor, and not as an heir, he is willing, ſince your 


Lordſhips have determined it againſt him, to ea in the 
determination. 

The petitioner humbly cckends, that there are few points 
in our law better aſcertained than this, that a vaſſal who lyes 
out unentered before he is interpelled by the ſuperior, . is 
lyable only in the retoured duties; but from the moment 
he is interpelled, that is to ſay, from the moment he 1s cit- 
ed in an action of declarator of non-entry, he is lyable 
in the full mails and duties of the lands, as he is then 


contemning the ſuperior s mandate to enter n to 


the feu. 
This point appears to have been decided in | terms, in a 


caſe reported by Lord Stair, between Mr John Harper 


and his vaſſals, decided. 25 July 1666, The deciſion * 5 
5 Lor 
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Lord Sale, is in the following words: Mr John H arper 
purſued a declarator of non-entry againſt | 

his vaſſal, who alledged that he was only lyable for 
* the retour mails, till the decreet of general declarator 
% was obtained. It was anſwered, the common cuſtom 
% was, That from the citation in the general declarator, 
mails, and duties were due in the ſpecial, becauſe 
5* the general declarator, declares the non-entry ſince the 
«© date of the ſummons, and ſo the mails and duties 
are not due from the date of obtaining the decreet, but 
«© from the years decerned therein, which is from the date 

of the ſummons. The Lords found the mails and duties 
due ſince the time of the citation, and not only ſince 
the time of the ſentence.” 


A variety of other deciſions to "this FRE purpoſe are” -- 
quoted in the Dictionary, Voce Non-entry, vol. 2. p. F. which 
the petitioner ſhall not trouble your Lad, with at 
length, expecting the caſe of Faa, Laird of Purie, 12 June 

1673, reported alſo by Lord Stair, which the petitioner 
chuſes to ſtate at length; becauſe the action in that caſe 
was not brought directly by the ſuperior, but by a donator, 

concerning the validity of whoſe author's right there was 
ſome doubt, the deciſion is in the following words: Ro- 

bert Faa, being donator to the non-entry and other ca- 

0 ſualties of the ſuperiority of certain lands belonging in 

„property to the Lord Balmerino, and the Laird of Purie, 
© by gift of the Lord Lindſay, now ſuperior in place 

* of the Lord Spenzie his author, purſues declarator of 

„ non-entry, and concludes payment of the mails and du- 
(ties. The defenders aledged; 1mo, That the declara- 
„ tor was not relevant for mails and duties, but only 

© from the ſentence in the general declarator, and for 


% the retoured mails till then. 2do, The 8 having 
| 6 no ** ; 
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right from the Lord Lindſay, doth an inſtru a ſuffi- 


= cient title, for the Lord Lindſay's ſaſine is null, not be- 
ing regiſtered in the ſhire where the lands ly. It was 


© anſwered, that in the ſaſine there is expreſt an union 
of lands in ſeveral ſhires, and one place deſtinate for 
“ ſafine of the whole, ſo that the ſaſine being regiſtered 
in that ſhire where the lands ly, upon which ſaſine 
«© was to be taken for the whole, it, is ſufficient. 240, 


© The act for regiſtration of ſaſines doth not declare them 


& ſimply null, but only in relation to thoſe that have a 
better, tho' poſterior right; But the defenders have 
% no right to the ſuperiority or cauſualties thereof. The 
& Lords found the declarator of non-entry to extend to 


the mails and duties from the citation, whereupon 


* the general declarator proceeded, and not from the 
5 ſentence only; and found that the ſaſine was not null, 
* as to the defenders, who had no right, but not upon 
the account of the union, which they had no occaſion 


<< to determine in this caſe. 


The general rule therefore ſtands eftabliſhed he theſe de- 


cifions without contraverſy. It remains therefore to exa- 
mine how far the reaſons contain'd in the judgement of 


your Lordſhips, are ſufficient to diſtinguiſh this caſe, from 
thoſe which uſually happen: For with reſpect to the general | 
circumſtances of this caſe, the petitioner apprehends, that 


the caſe laſt cited, is a ſtronger one than this. There the ſu- 


periority had been tranſmitted from one hand to another, 
the diſponee had taken infeftment by virtue of a clauſe of 
union, and regiſtered his infeftment in another ſhire, than 
that in which the lands lay, ſo that the vaſſal could learn 


.nothing from the regiſter of his own county or the general 
regiſter, concerning the right of this diſponee, and the diſ- 
ponee beſides, was not inſiſting himſelf, but a donator in his 


_right ; ; 
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right; all theſe were favourable circumſtances, upon which 
the vaſſal excuſed his contempt, till ſentence was pronoun 
ced. But in the preſent caſe, Mr Fraſer was early certiorated 
of the petitioner's right, by the action of improbation brought 
in 1746, he had occaſion to ſee that right made effectual by a 
judgement in the laſt reſort, in the caſe of Mr Burnet of Craig- 
end: Two years after which he was cited in the proceſs ; he then 
ſaw judgement given by this Court in the caſe of others, 
who were in a more favourable ſituation than himſelf; yet he 
never once offered to enter himſelf with the petitioner, but 
| Nood out, till he ſhould be compelled by a legal ſentence. 


With reſpect to thoſe circumſtances mentioned in the in- 
terlocutor of your Lordſhips, the petitioner muſt with all 
ſubmiſſion obſerve, that his concluding in the ſummons for 
the defender entering as a ſingular ſucceſſor, does not ap- 
pear to afford him a ſufficient defence, unleſs it had been 
Joined on his part with an offer, to enter as heir to his father. 
Had he demanded an entry as an heir, and tendered his 
compoſition accordingly, he might with ſome grace have 
ſaid, that he ought not to be lyable in the full mails and 
duties, becauſe his ſupperior had been in mora in enter- 
ing him; but when after ſeeing the fate of Mr Burnet of 
Craigend, in the 1763, and Meſſrs Copland, Craick, and 
Turner, in 1768, he not only ſtood out unentered, but e- 
ven contended, that he was bound to enter in no ſhape what- 
ever with the petitioner ; and on the contrary, was entitled 
to hold his lands directly of the Crown, he was evidently 
acting in contempt of the lawful claim of his ſuperior, and 
can alledge no excuſe whatſoever for his contumacy. 


It deſerves likewiſe to be taken notice of, that in the 
judgement which was given by your Lordſhips, in the caſe 
of Meſſrs Copland, Craick, and Turner, they were all found 

obliged to enter as fingular ſucceſſors, tho' both Mr Cop- 
e Oy | | | land, 
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land, and Mr Turner had an equal claim to be e in 


— 


the character of heirs with Mr Fraſer, and Mr Craick was | 


in poſſeſſion by virtue of an infeftment not taken, during 
the dependance of a proceſs of improhation, as Mr Fraſer's 
was, but at a time when he was not interpelled by any bo- 
dy, and which 888800 afforded a ſtrong plea of bona 
Jides, | | 

The petitioner therefore was in bona fide, in conſequence 
of the deceſion in the caſe of Meſſrs Copland and others, to 
inſiſt, that Mr Fraſer ſhould enter as a ſingular ſucceſſor, 
and pay a full year's rent for his entry to the fupperior. 


Mr Fraſer on the other hand was in peſſima fide, to plead a- 
gainſt the petitioner, that he was not entitled to demand 


of him, to enter as his vaſſal, but that he continues a vaſ- 


ſal of the Crown, notwithſtanding the grant in favour of 
the petitioner, 

The petitioner therefore by 3 that as the 
queſtion concerning the amount of the compoſition payable 
by Mr Fraſer, was not the reaſon why he lyes out unenter- 


ed, but on the contrary, it is owing to his having objected 


to hold of the petitioner as his ſuperior, the petitioner can- 


not be conſidered as in any mora, and therefore ought 


not to be barred of his claim, for the full mails and * : 
from the date of the citation. | 


As to the other reaſon aſſigned by your Lordſhips inter- 
locutor, for finding full mails and duties, back only from 
the date of the Lord Ordinary's interlocutor, viz. That the 
proceſs was allowed to fall aſleep, and ly over from the 
year 1765, to the year 1770. The petitioner does in the 


_ firſt, place humbly contend, that this affords no ſufficient 


reaſon for the petitioner not being entitled to the mails 
and duties from citation; and in the ſecond place, that al- 


tho' it did afford ſuch a reaſon, yet it ought n not to cut 8 


( 


his claim farther back than to the date of the ſummons of 
wakening, in the year 1770. | | 


| That it does afford no ſufficient reaſon at all for reſtrict- 

Ing the petitioner's claim, for the full mails and duties, the 
petitioner apprehends is evinced by the whole train of the 
_ deciſions of this Court, which have never required any di- 
ligence on the part of the ſuperior, to entitle him to the full 
mails and duties after citation; but on the contrary, have 
declared them to be his right, unleſs the vaſſal exerts him- 
ſelf to the very utmoſt, by tendering a charter; to him the 
citation being determined by the law, to be the period from 
which the full mails and duties began to be due; it is ſuf- 
ficient that the ſuperior founds his right, by giving the ci- 

tation the full mails and duties, begin to be acclaimable from 
that period, whether the ſuperior puſhes forward for a ſen- 


tence or not. - Oy | | 
Thus, Non-entry duties, run till the heir be returned, 
© and get precepts out of the Chancery, requiring the ſu- 
“ perior to infeft him, becauſe a precept of clare conflat, is 
% ovoluntatis, and what the ſuperior is not bound to grant; 
„ and therefore he cannot be in mora for refuſing. Fountain- 
hall 17th, Stair 18th July 1678. Fullerton againſt Den- 
& holm's.” Dictionary voce Non-entry, vol. 2. p. 5. ; 


And this principle hath been carried ſo very far by the 
Court, viz. That a ſuperior does not forfeit his right to the 
mails and duties, unleſs the vaſſal exerts himſelf to the ut: 
moſt, to put him in mora, that the Court have refuſed to 
ſuſtain any thing leſs than an actual offer of a charter, with 
the compoſition due, to put the ſuperior in mora. Thus, 
An adjudger having charged the ſuperior to infeft him, 
„and made offer of a charter with a year's rent, this was 
e found to put the ſuperior in nora, and to make him ly- 


s able for the full rents, he being in poſſeſſion by a declara- 
= . tor 


(us } 


tor of non-entry,. Forbri, 24 July 1713 ; The Univerſity 
„of Glaſgow againſt Hamilton. But a ſimple charge is 


not ſufficient to put the ſuperior in mora, Stair, g Febru- 


* ary 1669, Black againſt French. Harcut, (non-entry) 


„ March 1684; Duke Hamilton againſt Ellies. Horcur, 


* (non-entry), July 1687; Laird Pourie againſt Smith.“ 
Dictionary tid. 3 

When ſuch have been the deciſions of the Court, and the 
principles eſtabliſſied by chem, ſo very forcible in behalf of 
the ſuperior, the petitioner did apprehend, that after giving 
the citation in the declarator, he had thereby eſtabliſhed a 
right in him, to the mails and duties from that period 
which could not be defeated otherwiſe, than by his vallal 
offering him a charter to fign, and tendering the compoſi- 
tion due to him on account of that charter. He therefore 
apprehended himſelf in tuto, to allow the action to ſleep, e- 
ſpecially as when he did ſo, he was engaged in the diſpute 
with Meſſrs Copland and others, which was ſufficient to 
take up all his time and attention, as a very large field was 
laid open in that cauſe, and a very extenſive ſearch made 
into records and old papers, and he now with tall trmility 
ſubmits it to your Lordſhips, whether the allowing that ac- 
tion to fall aſleep, ought to deminiſh his claim for the full 
mails and duties, 5 . 
But even tho your Lordſhips ſhould be of opinion, chat 
it ought to deminiſh that claim, ſtill he apprehends, it ought 
to have no farther effect, than to ſtrike off thoſe mails and 
duties which had fallen due before the ſummons f waken- 
ing, for hereby from that time forwards, the petitioner was 
in the ſelf ſame ſituation as he could have been, 
had he raiſed his action of declarator of that date, and he 
Has loſt no time ſince then, in pufhing the cauſe forward to 
2 deciſion, ſo that giving effect to the proceſs falling _—_— 
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as a legal defence againſt full mails and duties, ill it can 
be carried no farther, than to the wakening of that ſame 
Proceſs, from which period, the full mails and duties ought 
at all rates to be found due. 1 | __ 
In the caſe of Burnet of Craigend, the Houſe of Lords 


25 


caſe bade the faireſt for an exception, as Burnet had a ve- 
ry plauſible claim for being lyable in no conſcequences 
of non- entry at all, till the judgement of the Houſe of 
Lords, which was properly ſpeaking, the foundation of 
the petitioner's decree, But without regard to the judge- 
ments that had been pronounced in his favour, that ho- 
nourable Houſe, found him liable to the penal conſequence 


of non- entry, from the beginning of the proceſs. 


May it therefore pleaſe your Lordſhips, to alter your 
interlocutor ſo far, as to find that the petititioner 

is intitled to the full mails and duties of the lands 
mentioned in the ſummons, as belonging to John Fra- 

ſer, from the date of the citation in this proceſs. 


According to juſtice, &c. 


ANDREW CROSBIE. 
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